
In re Applications of

RIVERIOWN COMMUNICATIONS CO. INC.

SAMPLE BROAIX'ASTING COMPANY, L. P.

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, OC 20554 /

l MM DocketNO'~
) File No. BPH-911008ME
)
) File No. BPH-911010MA
)
)
)
)

For construction Permit
for a new I'M Station on
Channel 282C3 in Eldon, Iowa

To : Administrative Law JUdge
John M. Frysiak

REPLY 'ID OPFOSITION 'ID PETITION 'ID ENLARGE ISSUES

John S. Neely
Miller &Miller, P.C.
P.O. Box 33003
Washington, OC 20033

Counsel for
SAMPLE BROAIX'ASTING COMPANY, L. P.

March 19, 1993

ho. 0\ Copies rec'.;:l&
UstA Be 0 E



Table of Contents

Table of Contents .

Sl..llttITla.rY' • • • • • • •

Introduction . . .. ....

section 73.1560(b) Issue

Financial certification Issue

i

i

ii

1

1

4



SUMMARY

Sample Broadcasting Company, L. P., has requested the addition of

basic qualification hearing issues against Rivertown Conununications Co.,

Inc., to examine whether David W. Brown, a principal of the applicant,

willfully violated section 73.1560(b) of the Commission's rules and

whether Rivertown had reasonable assurance of its finances as so certified

in its pending application.

As to the Section 73.1560 issue, David Brown's self-serving general

denial of the factual affidavit of Jeff Hansen, a disinterested third

party, does not adequately rebut Sample's argument. Upon weighing all of

the evidence presented on this matter, it is clear that extant substantial

issues of material fact must be resolved by examination in a hearing.

As to the financial issues, Rivertown failed to follow Commission

procedure for certifying an applicant's finances. (1) Rivertown does not

have the required documentation that it has reasonable assurance of any

loan from John Pritchard or David Brown; (2) the loan commitment letter

from David Bowen lacks essential terms required by the Commission; and,

(3) Rivertown failed to conduct a sufficient pre-certification review of

the financial ability of John Pritchard, David Brown or David Bowen. In

addition, documents produced by Rivertown after Sample filed its initial

petition to enlarge belie portions of Rivertown's opposition and may raise

questions as to Rivertown' s candor. outstanding substantial and material

questions as to Rivertown' s financial certification must be resolved in a

hearing.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, OC 20554

In re Applications of

RIVERIOWN COMMUNICATIONS CO. INC.

SAMPLE BROAIX'.ASTING COMPANY, L. P.
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Channel 282C3 in Eldon, Iowa
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File No. BPH-911010MA

REPLY 'ill OPFOSITION 'ill PETITION 'ill ENlARGE ISSUES

Sample Broadcasting Company I L. P. I ("Sample") I by its attorney I

hereby respectfully replies to the Opposition to Petition to Enlarge

ISSUes, filed March 9, 1993, by Rivertown communications Company, Inc.

("Rivertown") in the above-captioned proceeding. In support thereof, the

following is shown.

The standard to enlarge the issues is that the "dispute must be

clearly and adequately alleged, it must be factual, and it must rise to

the level of a sub~tantial and material issue." David ortiz Radio Corp.

v. FCC, 941 F.2d 1253 (D.C. Cir 1991). Sample has met this burden and

Rivertown's opposition has done nothing to dispel the issues raised.

Section 73.1560(b) Violation Issue

David W. Brown willfully and deliberately caused FM station KMCD

Fairfield, Iowa, to operate in violation of the commission's rules and the

terms of its broadcast license in order to perpetrate a fraud upon the

principals of the station licensee. In its Petition to Enlarge Issues,



Sample presented a prima facie case, based on the affidavit of an

individual with personal knowledge, that this behavior demonstrates

complete disregard for the commission's rules. As a result, Rivertown is

unqualified to become a Commission licensee. Modesto Broadcast Group, 7

FCC Rod. 3404 (ALJ 1992).

In its opposition, Rivertown does not deny that a purposeful

violation of the terms of a broadcast license and Section 73.1560 (b) of

the Corrnnission' s rules is material and just cause for the requested basic

qualifications hearing issue. Rivertown focuses instead on the power

reduction event itself through an affidavit from David W. Brown. 1 'The

affidavit supports (1) that Brown was concerned about KMCD signal coverage

in ottumwa, Iowa; (2) that there was an insPection by absentee owners

whose final approval was a prerequisite for a transmitter site change; (3)

that Jeff Hansen was employed as an engineer by the station at that time;

(4) that shortly after the insPection a minor modification application was

filed to relocate the KMCD tower to a location which would provide a

stronger signal into ottumwa; and, (5) that one of the station owners was

concerned enough about the power reduction incident to conduct a private

investigation into the matter. Brown does not specifically deny that the

power was reduced, ch<X>sing instead to assert generally that "the

principal thrust of Hansen's affidavit, and the Sample allegations (sic)

based upon it, are simply false."

Brown's rebuttal that no c<X>rdination was necessary with an in-

1 David Bowen's statement is hearsay which does not confonn with the
requirement of Section 1. 229 (d) that allegations be supported by
affidavits of persons having personal knowledge thereof. Mr. Bowen's
statement is not of sufficient weight or reliability to be considered in
this proceeding.
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dividual at the remote control point misreads Hansen's statement. Hansen

stated that Brown remained at the remote control point to confirm that the

remote monitor displayed normal readings after the power reduction and re

calibration had been performed. Since the transmitter and the studio were

not co-located, this was an important asPect of Brown's scheme.

Rivertown's general denial of Hansen's affidavit does not overcome

Sample's showing. When presented with contradictory sworn statements by

opposing parties, the commission must weigh all of the evidence before it,

including the opposing affidavits, against the allegations and must decide

whether the ultimate question of fact is a "substantial" one requiring

further inquiry. David ortiz, supra. Where further inquiry is warranted,

the direct conflicts in affidavits can best be resolved by examination of

the affiants in the hearing process. Ramon Rodriguez and Associates,

Inc., 7 FCC Red 2633 (1992).

The Commission has been presented with the personal knowledge of

Jeff Hansen regarding the KMCD power reduction and the statement of David

w. Brown, generally denying Hansen's affidavit. Rivertown presents no

other substantive evidence or explanation to the Commission. Moreover,

Brown's affidavit must be read in the light of an uncorroborated self

serving statement of a party before the Commission who had a clear

motivation to reduce the station KMCD operating power. The materials

presented constitute a scenario within that contemplated by the Court and

the Commission. The requested issue must be added and resolved in a

hearing.
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Financial certification Issue

Sample requested addition of a financial qualifications issue

against Rivertown, on the basis of a mnnber of failings. First, Sample

demonstrated that Rivertown failed to provide docmnents sufficient to

demonstrate that it had reasonable assurance of a loan commitment from

John Pritchard. In its initial document production, Rivertown produced a

two-page letter from Mr. Pritchard to David Brown. On the first page,

which was dated July 10, 1991, Mr. Pritchard referred to his notes of an

apparent June 3, 1991, meeting which listed certain terms of a loan to

Brown. Rivertown based its financial certification in large part on these

two pages.

In its petition, Sample pointed out many deficiencies in Rivertown's

financial documentation. Mr. Pritchard's only offer was to lend the sum

of $240,000 to David Brown for his use in obtaining the construction

permit and constructing and operating the station. Nothing from Mr.

Pritchard even mentioned Rivertown. No letter from Mr. Brown proposing to

make the proceeds from Mr. Pritchard's loan available to Rivertown, let

alone giving the terms of any agreement between Brown and Rivertown, was

produced. Further, there was no indication that Brown or Rivertown

received a statement of Mr. Pritchard's net income after taxes for the

previous two years, as required by the instructions to Form 301. While

Rivertown exchanged a balance sheet of Mr. Pritchard, it was not dated

within 90 days of the certification of Rivertown's financial qualifica

tions, also a requirement of the form's instructions.

Sample also pointed out that there was insufficient documentation to

support the proposed funding from Mr. Brown ($10,000) or Mr. Bowen
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($15,000) which were indicated in Rivertown's application. As a result,

Sample concluded that these sums, totalling $25,000, would not be

available to Rivertawn.

In its application, Rivertown stated that it would require $265,000

to construct and operate its station for three months without revenue.

Rivertawn claimed the availability of exactly $265, 000, as indicated

above. As a result, the disallowance of any of the three funding sources

would reduce the funds available to Rivertown to less than the $265,000 it

asserted would be required.

In its op}X)sition, Rivertown attempts to modify some of its prior

assertions of fact, and to argue away other matters. Its }X)sition does

not succeed, however, and Sample's requested issues must be added.

Rivertawn concedes that Pritchard's letter of JUly 10 and his

description of a loan based on the June 3 meeting were addressed to Brown,

not the applicant. It states that Rivertown was not in existence when

Pritchard wrote his letter; Pritchard, in his statement attached to

Rivertown's op}X)sition, says that he believed that Brown had not yet

decided whether to form a corporation or a partnership. Brown states that

he was then contemplating fonning a partnership rather than a corporation.

Rivertawn then asserts that Brawn and Pritchard had a mutual understanding

that the loan would be made to the company, rather than to Brown personal

ly, and argues that language in the loan letter requiring Brown's personal

guarantee would otherwise be a redundancy.

Rivertown's bootstrap argument does not suffice. The Commission

requires all financial arrangements to be fully detailed in the writings

on which the applicant relies at time of certification. When Pritchard
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wrote his letter he could not have had Rivertown in mind, for Rivertown

was not in existence. Pritchard did not offer to lend the money to Brown

or to an entity controlled by Brown, an altemative often contained in

documents when the form of the entity is to be detennined at a later date.

Moreover, had Brown been contemplating an entity other than a sole

proprietorship, Mr. Pritchard's letter would have so indicated. There is

no writing contemporaneous with Rivertown's application certification to

indicate that Pritchard was willing to lend this money to Rivertown, a

company owned only 55% by Brown. Once Rivertown was created, Brown had

plenty of time to get a letter from Mr. Pritchard stating that his loan

would be made to that company. Rivertown was inCOrPOrated on August 21,

1991, and the filing window did not close before october 10, 1991.

Accordingly, Rivertown has failed to demonstrate that Mr. Pritchard's loan

conrrnitment, as of the date Brown certified its application, was to the

COrPOration.

Rivertown seeks to find significance in Pritchard's expression that

Brown personally guarantee his loan, that it demonstrates the loan would

be made to an entity other than Brown personally. Clearly, Pritchard's

letters are not drafted with great care. He mentioned Brown's personal

guarantee twice, in Paragraphs numbered 1. and 2. at the l:xJttom of the

June 3 meeting notes, a clear redundancy. His letter of July 10 contains

mnnerous typographical errors. Given these facts, it is impossible to

read into Pritchard's letter that which Rivertown desires. There is

absolutely no basis to conclude that Pritchard was willing to make a loan

to any entity which might be created in the future. The Corrunission may

not read into the plain language of an offer something that is not there.
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Simply put, an offer of a loan to Mr. Brown is not an offer of a loan to

Rivertown.

When the Rivertown application was filed, Brown had not committed to

forward funds from Pritchard to Rivertown. His only financial commitment

to Rivertown which was expressed in the application is $10,000, and even

that commitment was not supported by adequate documentation. Accordingly,

under Commission policy which requires written financial commitments at

the time of certification, Rivertown may not be credited with Pritchard's

funds.

Rivertown concedes that it did not have information on Pritchard's

net income after taxes at the time of its certification and that such

information is required by the commission. It speculates that this

information is required only when a lender's balance sheet does not

demonstrate sufficient net liquid assets to make the loan. Rivertown

offers no basis for its assertion, which is clearly incorrect, for the

Commission requires the lender's present balance sheet to make such a

demonstration. Rivertown cites no authority for the proposition that an

applicant may chCXJse to ignore a specific requirement of Cornrnission policy

and yet be financially qualified. Had the commission not found that a

lender's income was important, it would not have imposed the requirement

that it be disclosed to the applicant as part of the qualifications

process. The requirement for such disclosure in writing is not ancient,

as claimed by Rivertown; the Commission specifically included it in

revising Form 301 in 1989. In addition, Rivertown provides no rebuttal to

the point that Mr. Pritchard's financial statement was out of date, and

thus not acceptable for the Commission's purposes.
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Sample noted that Bowen's loan letter did not discuss collateral.

Rivertown now asserts that there was to be no collateral for this loan.

Had that been the understanding at the time the application was filed, the

letter would have so stated. Rivertown' s argument that Pritchard had

taken all available collateral for his loan, so that no collateral

remains, is both unpersuasive and inaccurate. Bowen could require a stock

pledge, for example. He could also ask for a second position behind

Pritchard on the accounts receivable and physical assets as well as

Brown's personal guarantee. 'Ihe Commission requires a statement of

collateral in a loan letter to give the applicant reasonable assurance.

Albert E. Gary, 5 FCC Red 6235 (Rev. B:l. 1990). Bowen's letter omits this

necessary term; hence his funds may not be recogniZed by the Commission.

A further reason to discount Mr. Bowen as a source of funds is that

Brown, who certified Rivertown's financial qualifications, had not seen

his balance sheet at time of certification. Rivertown's response to this

point is merely to assert that Mrs. Bowen "assured Mr. Brown that she and

her husband would have no difficulty making such a loan from their

immediately available funds." (Rivertown opposition, page 9) 'Ihe Commis-

sion does not accept such blanket statements; its instructions clearly

mandate the submission of a current financial statement by each lender.

Mere oral assurance of the availability of funds is insufficient. See,

e.g., Texas Communications Limited Partnership, 7 FCC Red 3186 (1992),

which states:

When an individual, and not a financial institution, is a
source of funds, the applicant must demonstrate that it
ascertained, at the time of certification, that the individual
has sufficient resources to meet his financial commitment.

Attempting to shore up it deficient Showing, Rivertown submitted a
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copy of a bank. account statement for the Bowen's business to demonstrate

that Mr. Bowen had $15,000 available to him in August 1991. Rivertown

does not allege that Brown was aware of this account when he certified

Rivertown's financial qualifications, so this late-presented information

is irrelevant to the question of whether Brown's initial certification was

accurate. An applicant may not certify its financial qualifications and

then set out to obtain financing. Pepper Schultz, 103 FCC 2d 1052, 1058

1059 (Rev. Bd. 1986)

In addition, the mere submission of information on an asset,

standing alone, is meaningless. An applicant must demonstrate that the

lender has sufficient net liquid assets to make the loan. Even should the

lender earmark the funds for the station, which Mr. Bowen has not done,

the commission does not term that reasonable assurance without information

on the lender's liabilities. Sunshine Broadcasting, Inc., 6 FCC Red 5981

(Rev. Bd. 1991). In this instance, there is no information on the Bowens'

personal liabilities, or on the liabilities of Dave's Plumbing and

Heating, the holders of the account for which the statement was given.

For these reasons, the commission may not rely upon the Bowen bank. account

information in determining Rivertown's financial qualifications.

Rivertown claims that there was no need for Brown to prepare a

personal balance sheet, to prove he was able to make the $10,000

contribution stated in the application. He recreated his September 30,

1991, balance sheet and included it with Rivertown's opposition as

Attachment B. Brown's liquid assets consisted solely of $752 in checking

and $52 in savings. His liabilities of $1,300 exceed this meager amount.

The fact that Brown may subsequently have contributed $8,500 toward
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Rivertown' s expenses does not demonstrate that such funds were available

to him at time of certification. Brown is conspicuously silent as to the

source of the $8,500; it could not have come from his own assets. In any

event, it is abundantly clear that Rivertown could not rely on any money

from Brown to meet its estimaterl construction and operating costs when it

filerl its application.

Rivertown asserts that its estimate of $265,000 for construction and

first three months operation is not accurate, that it includes a "cushion"

of over $28,000, and therefore it needs only the funds from Pritchard to

be financially qualified. Rivertown's m§t hoc description of its

bUdgeting may not be accepted. '!he instructions to Form 301 clearly call

for the applicant to supply in response to Question 2 of Section III of

the application, the sum of its construction and operating expenses, as

itemized. It is then to indicate the source of at least that amount of

money. Any "cushion" would appear as an amount in excess of the amount

indicated in response to Question 2.

An applicant's responses to questions on the application form are

presumed to be meaningful. '!hey constitute material representations to

the Cormnission. '!he financial responses are more important than certain

other answers because of the Commission's concerns which led to its

revisions of Section III of the form. Rivertown now claims that it

deliberately put an incorrect number into its application. It did not

explain to the Commission that this number included a considerable cushion

until its financial qualifications were called into question by Sample.
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It has not amended its application to supply the "correct" figure. 2 'The

commission may not accept Rivertown's claim of "cushion" as a means of

reducing its costs when such explanation is inconsistent with its

application.

Subsequent to the filing of Sample' s petition, on March 9, 1993,

Rivertown responded to Sample's request for supplement documents.

Included among the documents Rivertown provided on that day was a draft of

the original FCC application which Brown sent by facsimile to its counsel

on September 23, 1991. 'The cover sheet and draft Section III are appended

hereto as Attachment 1. On that draft, Brown indicated that only $240,000

would be required to construct and operate the station for three months,

and that Mr. Pritchard would be providing the sum of $215, ODD! Brown and

Bowen were to contribute $10,000 and $15,000 respectively.

'The draft of Section III of the application contains hand-written

notes. Based on the letter from Rivertown's counsel transmitting this

draft, it appears that these notes were added by Rivertown's counsel when

he reviewed this draft. 'The existence of these notes show that counsel

was aware of the requirement that each of the financial commitments be

supported by a financial statement and letter of commitment. It must be

presumed that counsel communicated such requirements to Brown.

'The disclosure of this draft application raises serious questions

about Rivertown's candor in its opposition. Why was Brown putting down a

figure of $215,000 from Mr. Pritchard on September 23 when he allegedly

2 See, however, KR Partners, DA 93-239 (Hearing Designation Order),
released March 16, 1993 (Audio Services Division), which states that a
good cause showing is required to amend the estimated construction and
operating budget after conclusion of the amendment of right period.
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received a letter stating the loan amount as $240,000 in July? Could it

be that the letter from Mr. Pritchard was not written in July, as

Rivertown asserts, but TIUlch later? 'The date of Mr. Pritchard's letter is

important, for it goes to the efficacy of Rivertown's argument that the

form of the applicant was not yet determined when Mr. Pritchard wrote his

conunitment letter. As noted above, Rivertown was incorporated on August

21, yet Brown was seemingly unaware of the amount of Mr. Pritchard's loan

more than a month later. 3 The existence of these unanswered questions

mandates enlargement of the issues so they may be resolved in a hearing.

Brown's draft also refutes Rivertown's assertion that it did not

require a balance sheet of David Bowen before filing its application.

Counsel's notes indicate that Brown was aware of the need for a financial

statements from each financier prior to the filing of the application.

Rivertown has not explained why Brown chose to ignore a requirement of

which he was aware. 'The documents supplied in the pleadings fully

demonstrate the existence of significant problems with Rivertown's

financial posture at the time of filing.

In sum, Rivertown did not have reasonable assurance of funds from

any source when it filed its application. Pritchard was not co:rrrrnitted to

lend any money to Rivertown and did not provide his income statement.

Bowen did not, and has yet to, provide a balance sheet or financial

statement, and his letter failed to specify collateral for his proposed

3 'The hand written notes supplied in Rivertown's opposition indicate
a loan amount of $240,000 from Mr. Pritchard. However, it is clear that
these notes were created on or after September 30, 1991, for they also
indicate the amount of money put in by each financing source as of that
date. Accordingly, they shed no light on the question of whether Mr.
Pritchard wrote his letter before or after Rivertown was incorporated.
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loan. Brown's balance sheet is insufficient to demonstrate assurance of

any ftmds to Rivertown.

Rivertown's financial certification was inaccurate 'When it was made.

Rivertown has not demonstrated reasonable assurance of funds to meet its

estimate of construction and operating costs to this date. 'The financial

issues requested by Sample must be added.

Respectfully submitted,

March 19, 1993

Miller &Miller, P.C.
P.O. Box 33003
Washington, OC 20033
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(FAX 319-752-~11S)

ATTACHMENT 1

2850 MI. PI...ant Street 0 P.O. Box 832 0 Burlington. lowI 52601 0 319 752-5402 • (Fax) 319-752-4715-_....... -,_ .. -.----.-._----.._._~-_ ..-.,.~ .. ' .......- .. -- _..----.. ,,- ...--- ","._'" .....__ ._-~...-_...__... -.-.........,----

FAX SENT TO: MR DONALD WARD-
AT: WARD LAW OFrICE

•
fROM: • DAVID W. BROWN

·DI\TE: _9_1_23_1_91 ---...-•. ._
NU, OF rAGES, _.---.1o _

..

DEAR DON,

PLEASt LOOK OVER THE ROUGH DRAFT COpy OF THE ELDON APPLICATION.
MAILI:D

I NEED SOMe NEW COPIES . TO·ME TO DO THE FINAL PAPER WORK ON.

AFTER REVIEWING, PLEASE CALL ME AND LET ME KNOW'WHAT CHANG~S NEED
TO BE MADE.

1 WILL BE GONE ALL DAY TOMORROW.

SINCCKLLY
1';:s:r;2-
01DAV11) w.. RR OWN

. .
:. ' . "," . ,t ".J,,,. I •

..
'0'
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I $feTION '" - ',NANCIAl QUAL",CATION.

NOTe It' thfa application fa for .. cht.nc. tn an operaUnc racmty do not rul out thfa .cUo!\.

1. The appUoe.nt oerun.. tMt mrrto1ent net liquId aaet.l IL1'e on nand or that .url1ollllnt hnd.
a~ aVa111.b1e from committed. IOUroes to oon-trucl and operate the ,..qUMted r.clUtl. ror
thr" month. wl\hO\lt Nyenu..

2. S\.t.1.e the totaJ ~ndI you _tBnate a~ n~y to oonstruot ..nd operate the request
faoUUi !'Qt lhr.. lIlontha Without nyenu..

e. IdenUr)' _oh ~uroe or runcu. 1nolud1nc th~ n.m.. addreM, &nd telephone number or he
IOUroe (.nc • conlaCt per:IOn If the .,uroe 11 an enUl)'), the relaUonshlp ur any) or th
IOUroe \0 the .~nt. and the amount Dr runds \0 be .uppl\e6 by ea.ch IOUrc..

EJ V.. 0 ~

Source or Funds
(Nama ..ftd Addr...)

.-\ " . i1
vU,iJ.(.~ lJ-.:, Clf OU.'I ,

51--' 't In 1:;1n<~
V. (ll ,"h l ~ i.e ,:,

~. \c\cn /1" '>'((.~I_·I"I

Telephone Number

[

,ee ~t CI'....
...,. tNt



CERl'IFICA1'E OF SDMCE

I hereby certify that em this ./.!L day of _.....I'1?~......../ =tt...l::./K~/...s:.:L~_, 1993, a

cxpy of the foregoirg document was placed in the United states mail, first

class postage prepaid, ad:lressed to the foll~:

Norman Goldstein, Esq.
Mass Media Bureau, Hearing Branch
Federal Communications Commission
Washington, DC 20554

Donald E. Ward, Esq.
Law Offices of Donald E. Ward, P.C.
P.O. Box 286
Washington, DC 20044-0286


